United States Court of Appeals 


for the Second Circuit 


APPENDIX 


. a Cy Cc) e 
( SE i i Le, e/ o>: 


| Wt eye ° ae | yo 
: ROBERTO ORTECA & * later fared fant |Oetinte 
Say ry ’ ‘ CVerre tg : Po. c NTS 
IN=2113(a)(A)(c) Did toke from tha person’ y< ,i]. fs 
ean) S Chane tannatrern a ronies ti. ./did 


porneess & carry euay name by om eons. of 
rae | L Gas Iscreus “weapon. etes 


a _—— 


+ *9 


Oe tunse ay ays tets( Wwe ot, |. Swtt y Nane “VIN, 


< 2 
owe me & OY Bets wlio eee 


g«es ? . 59 


oh ink 
an £0 MCTMENT (! 


——— ee ee ee pe ee Ps - 
'" PARNAIG fm i r ones. [Fos 
ae = » ~ 


’ Tie forration .? 


‘ }- aii 
tegty Pigh ‘ . ea . 
Oona US 2 tes g - 42 ¥ if bi are r] 
star'd . Vatvedf] ¢ c | tet Pies rent Guttry 4 
: Segeregrns neh, — yt''o 

’ —— , 


— a F. ‘uilty 
wi Pise 


eo te Mo; Guilty [ wt i 
io infj 
-—-$ —— ty Ouilyy [ 


INITIAL/No. =] INITIAL. 
‘yy LAPPCARANCE 
PRELIMINARY 
EXAPAINATION a ey Held for , . BOND ' 
OR REMOVAL o Shuled “District Gd -! _ 
HEARING Onte . 


Held = — = | Heid io Aitswer to U.S. District ¢ 
Sind 


iNITIALING TT | ouTe OM 


| Olsmitced |, 
Oste ty ; a 


CJ VWaned ‘ yt 


DD intervening AT “EPR 3 
tw Not Wawed indictment mee 


“INITIAL/No. | 


eee ee Se | 


~~: 


ind suffix numbers of other defendants on same indictment/information 


Be esate Serer ; PROCEEDINGS 


Tefore COS STATIN - Superseding Indictment. filed. 
tpt pita vagy -Cato calicd- doft and counse) Albort © 

Ireh" oy pvesent- deft arraigned and cnters a plea of not: 

yudilty- bail contd and care adjd- to 12/8/75 at 10:00 A.M. 

foe twinl.. 

Meforn POAWUETL,T. as 0 called- doft and counsel present 

ennsa cdjd to 1279/75. at 12;00 P.M. for suppression hearings, 

Talore BAMELL,J.- deft.cud counsel present- hearing on 

motton - suppress begun-dofte motion to aupprorco etc- 

motion dented- both aides rest-motion to supprens dented 

heaving concluded-trial contd to 12/11/75 at 10:00 A.M. 2 jee 
eforn F C150 colled- deft nd counsel present | 


“1 onde ‘and "pogun- ~jurorsa salectod and swoun-trial con!) | 
te 12/12/75 


lisfore BAAMWELL,J.-' C\ne ‘called- dofte, end counsl preacnt 
veted eentd to 12/15/75 at 2:30 P.ti. 


A 


Ad eet | 


2 ew ew 


afore PUAISTMLL,J.- Care enlicd=' beftn and counsel present 
pedo your aeja a vl sopavced richealternatoe juroz OL 


‘ 


jurer ispovt restse eeft's retton to di:mias, ete, , F 
i J. 2" 3° ccaptd 9 12/76/75 atk 9 =O Aths ' | | 


— — wee ee ee —- es + 


a ee ee 
‘ son Le OOCatT Cravens SIN ft a tV BHOW, Ie Lc CTION V, AMY OCCLABAENCE OF EXCL UDAGLE 


corenw Tera arr 


Cli4MinAL DOC KET 


oe a Ser se Le © or eee eee 
‘ 


DAT: lee ee ee 


set. part of record on appeal filed (received from Chawbvers) 


3-29-76 By BRAMVELL, J - Order filed thet probation 


se report, of deft 
Zrante it is further ordered 


that the probation report of the deft _be deemed marked defts, 


exhibit "Al for the puupose of the appeal _heresn, 


— 


ee 


Ce en ae 


—-s- 


» 


! 


—_— 


Soe 


Oo. Cc. 108 


UNITED STATES DISTRICT CouRT sy Llire©®, (/ 
EASTERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA, SUPERSEDING INDICTiiIm 
tt 


4 


- against < Cr. No. 
ROBERTO ORTEGA, (T. 18, V.S.C., §§2113(a) 
and 2113(d), 2113(c) 
Defendant. 


“< ; ) ‘ 


f 


oF 4, & ae oN 
Tis GRAND JURY CHARGES: WR Oe, 


COUNT ONT 

On or about the 23rd day of October, 1975, 
within the Eastern District of New York, tho defendant 
RODERTO ORTEGA, and others unknown to the Grand Jury, 
knowingly and wilfully, by force, violence, and intimidae 
tion, did take from the person end presence of ewployees 
of the Chase Manhattan Dank, located at 55-55 58th ~ O Hhy | 
Street, Maspeth, New York approximately Fourteen Thousand 
Eight Hundred and Sixty Dollars (¥14,860), in united scl 
States currency, which money was in the care, custody, 
control, management and possession of the said Chase 
Manhattan Bank the deposits of which bank were then and 
there insured by the Federal Deposit Insurance Corporation. 


(Title 18, United States Code, Sections 2113(a) and 2.). 


COUNT TIO 
On or about the 23rd day of October, 1975, within 
the Eastern District of New York, the defendant ROBERTO 
ORTEGA, and others unknown to the Grand Jury, knowingly 
and wilfully, by force, violence and intimidation, did take 
from the person and presence of employees of the Chase 


Manhattan Dank, located at 55-55 58th Street, Maspeth, 


econ Thousand Eight Mundrod 
and Sixty Dollara ($14,060), in United States currency, 
which money was in the care, custody, control, management 
and possession of the said Chase Manhattan Dank the 
deposits of which bank were then and there insured by 
the Federal Deposit Insurance Corporation and in commission 
of this act and offenso the defendant ROLCNTO ORTEGA, and 
others unknown to the Grand Jury, did assault and place 
in joopardy the lives of the said bank employees, as well 
aa the lives of other porsons present by the use of a 


dangerous weapon, | (Title 18, United States Code, Sections 
2113(a) and 2.). 


COWIT iP TURES 

On or about tho 23rd day of October, 1975, within 
the Eastern District of New York, the defendant ROBERTO 
ORTEGA unlawfully and knowingly did possess approximately 
Two Thousand and Sixty Dollars ($2,060) in United States 
currency which monoy had been taken and carricd away with 
intent to stcal and purloin from tho care, custody, control, 
managenent and possession of tho Chase Manhattan Hank, locatcd 
et 55-55 5oth Stroot, laspeth, New York, the deposits of 
which bank were then and there insured by the Federal 
Deposit Insurance Corporation, the dofendant NOBERTO ORTCGA 
knowing said moncy to have been so taken and carriod away. 


(Title 16, United States Code, Section 2113(c)). 
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A As a result of talking to other officers and 


interviewing bonk personnel we learned that three black males 


BEST COPY. AVAIL'BLE 


Cavanagh~-direct 
had entered the bank with pistols and did rob that »ank, 
escaping in a vehicle which was parked out in front of the 
bank. 
With recar 
given to you or any other 1 cmhers h . Bureau 
Investigation or the New York City Police Department with 


regard to the bank robbers thomuselves? 


A Two of 1@ individuals 
black males in their 20's, approximat: 
Slichtly 
descrintion. 


Q “ith regard to the vehicle, did you incicate 


you hac information at that time that the bank robbers lef 


tne bank and got into a car and drove away? 


A A Lank witness stationcd outside 


Curing the robbocvy witness 2 the rob ry and siw the 


individuals leave the bank and get into a blue 1975 Oldsmobilp 


bearing plate 922::: 


Q Do you recall whether this was an Oldsmobile 
or a Buick? 


A Oldsmobile. 


bo you recall the license plate number? 


7A 
Cavanagi~-Gairect 21 


Q Can you tell me then when you first saw Robert 


Ortega on the morning of October 23, 1975? 
| 

A The sicewalk in front of that residence, walking 
towards the vehicle in stion. MT). } obile, 1975 
Oldsmobile. 

Q Can you describ: his personal appearance and 
vhysical characteristics? 

A Black male, about five feet 
With the same jacket that he' 

Q Would you please t F hat 4£ anyth2 
Ortega did after you saw him he street in front 
home? 


A He entered’? the vechic start i and ea¢d 


down 100th Street. He turnc 
25th Avenue intersecting with 
him out of the car and a-rested hin. 
Q Did you indicate the vehicle Nr. Ortega was in 


or the license plate nuvbcr 922z2)A? 


getaway car from the bank robbery. 


Q This is how long after the holdup in terms of 


An hour and a half. 


When you indicate that you arrested Mr. Ortega 


| 
A Yes. The vchicle described to us as being the 


Cavanagh-direct 
would you describe the manner in which you effectuate? 
arrest? 
A Pulled 
nature of the crime, « IE and toid him to stop 


the vehicle. 


he was one of th: 


0 
driving, 


as a getatra 


BRACKLIY: Objection. 


COUKs: Iwill permit it. You can let him 


Q When you arrested the dofendant at tho vehicle 


state. 
| 
| 


can you please tell us what if anything you obtained from 
his jacket and trousers? 
A We ha’? him outsice the car,the detective and 


myself, and he had a large bulee in his pants pocket. The 


“Wavanagh-direct 


pants pocket, and also in the jacket he carricd from the 


houses which was in the vehicle. 


And subsequent to thy rrest I felt the jack 
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and it had a quantity of 1 it and I 
placed it with the other ron 
Also the jackct pocket contains 


Q This money was found 


and jacket? 


jacket is the jacket you think 


Let me have deemed marked -- 
COURT: For identification. 
CADEN: Government's Exhibit 2. 
I ask you to look at th .t weapon? 


Yes. 


fy it? 


Q I ask you if you can idcnti 


A I have my initials scratched in and the date 


10/23/75. 


Q Can you tell me where you first saw that 


A Subsequent to arrest, after taking Mr. Ortega 


from that vehicle, °227rA, in the glove compartment, the 


qlove box in front of ¢t 


Wesson magnu 


was driving 


was fired - the la orat 


(indicating). 


My initials and the dateé 


Government's Exhibit 3 for identification was 


Cavanagh-cross/Brackley 
arrest. 
Q The description that you had, you would 
characterize that as a general description, would you not? 
A I wouldn't say 1¢ is general. i would 
is a pretty accurate description by individuals in 
Q When you say accurate, three people, 
nine, 140 or 150 pounds, and dark skinned? 
Yes. 
TUE COURT: Black, 
Yes. 
Black? 


THE COURT: That's what 


You would not consider a general dé 


t could be cunsicsred aensral. 


You were notified at the bank they hud located 


Yes. 
Did you know how to get to the address in 
Lilmhurst? 
A ‘to, I rode along with the New York City Police 
Department. 
Q You met the two dctectives who had been on the 
stakeout? 


A 


Cavanagh-cross/Brackley 
Q What time @id you arrive at the scene? 
A I can only approximate it. The scene of the 
bank or the house? 
Q The scene of the house. 
I would say about 11:10, 11:15, 11:25. 


Did the dcefendart emerge from the house about 


A little before 17:90. 
Did you have a radio unit in your car? 
Yes. 


Q Did you make any effort, while sitting there, 


to obtain a search warrant for %hne automobile? 


A NO. 


Q So when the defendant walked out of his 


ther than the fact he was a Negro, you knew nothing else as 


you sat -- 
A Yeu. 
- Q And as he stevved into the automebile, you did 


not know he was involved in the bank robbery, is that correct? 


A I felt that whoever was in that car and going 
to drive .at car would have knowledge of this crime. 

Q But you didn't know that? 

A No, I didn't. 


Q He acts into the automobile and begins to driv 


into the automobile. 

I suboit the action of the police officers wus 
reasonable uncer the circumstances and they probably 
would Lave been in dereliction of thei luty if they 
had not at ¢t 
I know that this Court is w 
involving the probable cause that police officers hav: 
with regard to stopping autonobiles without the nerd 


of a scarch warrant. 


the nare of Chambers against “farone. 

facts bear a striking resemblance to this case. 
The Court not only sustai ne prcobvable 

cause t<¢ .2 Wéhicle but also sustained the 

probable cause of the p ce Ofticers to arrest 


acfendant therein. 


Basically, I think that would in essence be 


as far as tneee four exhibits ere concernc-t. 


Mr. Brackley, anything further? 


Y telieve the Charnibers 


the Governr¢ent's argument with regard to the Ba | 


case comes after Schimmel and limited the scope of 
the search but that is about tie argument. 
THE COURT: Motion to supnress as to the arres 


is denied. The action of tne aqent at the tine that 


a2 VIA 


it occurred wes reasonable in light of the information 
that he had and in light of what had occurred a short} 
tine previous thereto. 
MR. VRACKLIY: That also goes to the car? 
it also gocs for the ¢ 
And whatever may have come out of the search 
car. 
MR. BRACKLEY: The next issue I suppose is tha 
statement. 
Maybe we can make that into a stipulation. 
are you bringing in the jury? 
THE COURT: No, I am listening to you. 
We = ahcad on the stat ent. 
There are two state: 


THE COURT: Do you went to go aheud? 


ADEN: I don't know if Mr. Brackley stiil 
wants to have the motion. 1 have no objection to 
going ahead. 

MR. BRACKLEY: Do you intend to use the 
Statements with respect to fighting with the agents 
or any of that? 

iRe CADEIN: Definitely not. The only statemen 
would be ~- 

MR. BRACKLEY: Yes, I understand. 


MR. CADIN: I provided Mr. Brackley with all th- 
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THE CLERK: For sentence Roberto rrancisco 
Ortega. 

THE COURT: Mr. Brackley, is there any legal 
reason why the defendant should not be sentenced at 
this timc. 

MR, BRACKLEY: No, your Monor. 

THE COURT: Mr. Ortega, any reason why you 
Should not be sentenced at this time? 

DEPLUDANT ORTEGA: No, sir. 

THE COURT: Ail right, I'll hear “r. Brackley. 

MR. BRACKLEY: Your Honor, I guess it's not 
the best time to make this particular argument, but 
I think it shoulda be said, I read tHe probation 
report and although the defendant in this case went 
to trial on two counts of bank robbery and one count 
of possession, he was found guilty of only that part 
of the crime. I read through the probation report 
where it is the majority of tho background of the 
case has to do with interviews with FRI agents, where 
they suspect the defendant to ba involved with sone 
12 to 20 other robberics, where they then go for a 
long litany of the things that happencd to people at 
those robbcries. 

THE COURT: For: purposes of this particular 


sentence I will confine myself to the count which the 


iga| 


jury has found him quilty of and to his prior record | 
I'll take that into consideration. 


MR. BRACKLEY: I wouldn't expect your Honor to 


exception as to anything in the probation report 
where they go froin the allegstion of FBI agents to 


later on in the report, say the defendant's behavior 


during those robberies indicates that he has an anti- 
social behavior. He's never been convicted of any 


robbery. I know he's in a vory difficult sitvation 


do anything other than that. I would have to take 
v ’ 


standing here. I feel that kind of a probation ropor 
although your Honor hus experience and knows not to 


be affected by it. Hew can it not really affect your 


Nonor thet he pistol 
face. lic's never been convicted of any such thing. 
I must say it's onc of the worst probation reports 
I've cver secon. He's now the person involved in ths 
15, 20 robberies. He's the person pistol whipping 
people. le wasn't convicted of any of that. I don't 
see in fairness that should be part of the charge 
against him here, although it is not, it certainly 
is going to bo a factor in any sentence that your 
Honor hands Gown. 

I've seen the rost of the report, it's strang 


in a sonso that he comes from an intact family, 


brothers and sisters are successful. 

THE COURT: UIs mother and his father took the 
witness stand, they are hard working people, they are 
industrious pcople. lie comes from a good hone. 


MR, BRACKLEY: I'm not into psychiatzy or 


Preud or auy of that business, I sce when he was two | 


years old they left him in Panama. They came up here 
and tried to establish what life they could establish 
for themselves, then thcy broncht him up, resulting 
that he was put back something because he couldn't 
speck English. I don't know whether that caused hin 
to bc more ac ssive than he should have bccn. 
facing a ten ycar scontcuce. Your lloner nas a wide 


varicty of scentcnces. If there is a sentence that 


can be imposed which night lond to some sort of a 
way the defendant can be chaunelcd, he's still a 
young man. If such a thing is possible with the 
background that he has. ‘The Federal sentencing pro- 
eedure seems to be very futuristic in the sense they 
seem to take these things into consideration. I 
know the crime is a vicious crime; I know he's 
charged, not convicted, but -- 

THE COURT: There was a gun, a 357 magnum 
found in the glove compartment of a car that he was 


in. 


ROA 


MR. BRACKLEY: They said*he threatened the 
| 
| 


PBI with that gun. He indicated that he had some 
probloms only when they tried to take his shoes from 
him, the report seemed to indicate -- I'm not saying 


it was done with deliberation -- take the FBI point. 


If there is some kind of sentence that you could give 
out with the discretion that you have which might 
save him for the future, I would ask your Honor to 
consider it. You can throw him away for ten years 
and leave hin there. All these vicious things tha 
FBI said he did. There is a possibility of salvation 
THX COURT: But for the fact that a witness 
was in the phone booth this man never would have bscn 


caught. This wan went on his own credit card and his 


Own nama, he rented a car. This is how brazen it wesl 


This is real brazen, and just drove up to a bank in 

a xented car and but for the fact thet that witness 

was in that phone booth, this man never would have 

been caught;’‘anad the eneaker print puts him in that 
* bank. 

MR. BRACKLEY: That's what I mean, your Honor 
is basing your sentence on the fact that he's part 
of the bank robbery. 

THE COURT: I can only bese it on what 


happoned. I can't do any more than what happened 


RIA 
5 
being the jury chose to find him guilty of possession 
of the money which had come out of the robbery, but 
there is no question that that footprint puts that 
man in that bank, no question in the Court's mind as 
to that. 
MR, BRACKLEY: That's why I say it's a difficuit 
argument. 
THi COURT: He was caught within an hour of 
when the crime happencd an hour later and that foot~ 
print from that sneaker puts that defendant in that 


bank . 


MR. BRACKLEY: We brought in the photocraph 
which I believe showed it was' a differant cnesker. 


hae Fee ests 
- 


a > 
soe eave 


> part of our < ‘ scoms © Ses 
being sentenced for, the bank robbery rather than th 
possession. 

THE COURT: He's being sentenced on what the 
jury found him guilty of. The Court is bound by 
that and cannot do any more than what he was found 
guilty of. Thatis what tha Court is bound by, but 
I mean everything here about this situation seems to 


show that this man had to be part of what happened. 


It seems to show that to the Court. The Court is 


bound by what the jury did. 


vr. 
— 


MR. BRACKLEY: I have nothing else. 


THE COUR’: Mr. Ortega, wiiat do you say? 

DEPENDANT ORTEGA: I feel I've been prejudicc }) 
The snoakers I don't know what the picture shows. 
Those sneakers are different. The footprints don't 


mean nothing. Those sneakers were short-cut. I hac 


sneakers they would sec. That's all I havo to say. 
THE COURT: All right. It is adjudqed that 


the defendant is hereby committed to the custody of 


| 
| 
| 
high top. If anybody had a chance to look at thos 


the Attorney General ox his authorixed representative | 
for a term of imprisonment of ten years. 

This defendant was cligible to ba sentcnced 
under the Youth Correction Act, the Court considered 
the Youth Correction Act prior to the imposition of 
scntence. 

Rule 32(a)(2) of the Federal Rules of 
Criminal Procedure required Court to advise the 
defendant of his right to appeal and the right of a 
person unable to pay the cost of such appeal to mes 
for leave to appeal in forma pauperis, that is 
without cost. 

MR. BRACKLEY: Since you have him the maximun 
sentcnce, could you give hin that study scntence -- 
where they give him the study and bring him back. 


They may say something there whic!: may cause your 


235A 


Honor to reconsider. 

THE COURT: After consideration and going over 
this with the sentence panel, this is the Court's 
position. The application is denicd. 

MR. BRACKLEY: Thank you, Judge. 

(Whereupon Court stood in recess in this 


matter.) 
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